INTRODUCTION
A great book-called simply, Judging Statutes-grew out of Judge Robert Katzmann's 2012 Madison Lecture at the New York University School of Law. 1 What makes this particular book about statutory interpretation so engaging is the breadth of perspective that Judge Katzmann brings to it. Before joining the bench, he spent years studying how Congress communicates with the judiciary and advising Members of Congress on how to improve that communication. 2 As a judge, he has confronted the difficulties of effective interbranch communication each and every day. He has looked at laws from both sides and brings a correspondingly informed and measured perspective to his writing. Judge Katzmann's basic theme is clear and characteristically thoughtful. Writing squarely within the faithful-agent tradition, 3 10. I will analyze Judge Katzmann's book against the backdrop of the Supreme Court's longstanding acceptance of the faithful agent position. See, e.g., United States v. Am. Trucking Ass'ns, 310 U.S. 534, 542 (1940) ("In the interpretation of statutes, the function of the courts is easily stated. It is to construe the language so as to give effect to the intent of Congress."); Ozawa v. United States, 260 U.S. 178, 194 (1922) ("It is the duty of this Court to give effect to the intent of Congress. Primarily this intent is ascertained by giving the words their natural significance.").
11. KATZMANN, JUDGING, supra note 1, at 9. 12. Id. at 8. 
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doing, Judge Katzmann joins an array of scholars who want judges to craft rules of interpretation that better account for the impact of congressional rules of procedure upon statutory enactments, 16 the way legislative staffers understand drafting practices on the ground, 17 and the role norms of legislative behavior play in shaping statutes. 18 This new line of inquiry might be described as a "Legislative Process school," which tries to link the meaning constructed by interpreters more tightly to the precise means by which drafters generate that meaning. Having spent two decades pressing bicameralism and presentment arguments into the service of textualism, 19 I can hardly object to the Legislative Process school's emphasis on legislative process. To put it somewhat differently, I agree with those who maintain that legislative "intent" is not a fact in the world to be discovered, but rather a construct to be built out from a political or constitutional theory of what should count as Congress's decision. 20 At the same time, the very process arguments that Judging Statutes deems compelling seem to highlight, without fully resolving, an important puzzle about legislative history. Namely, if legislative history is as central to the legislative process as the Legislative Process school suggests-that is, if the most important forms of legislative history (viz. committee reports) are generated by key legislators to advise other legislators of a statute's meaning, if rank-and-file members do base their votes on the legislative history, and if legislative history is more probative of the legislative "deal" than is the statute itself 21 -then why does Congress choose to vote on the dry, technical bill alone, and not on the legislative history or, indeed, on both sets of texts in tandem? Both the bill and the accompanying committee reports are texts; both are generated by the legislative process; both are available before the final vote. So what are we to make of the fact that Congress typi- cally chooses to vote on the bill alone? That question is sharpened, moreover, by Congress's continued failure to put legislative history to a vote three decades into a textualist campaign that has put legislative history on uncertain footing in the Supreme Court. 22 Absent a convincing answer, one might wonder whether pivotal legislators think it unlikely that they could pass the full complement of legislative history-or even high value items such as committee reports-if they put those materials to a vote instead of, or even alongside, the text. The balance of this essay presses the question whether it should matter, for interpretation purposes, that Congress chooses to vote on some legislative texts but not others. Part I lays out, in greater detail, the key legislative process insights of Judge Katzmann and the Legislative Process school. Part II then considers whether Congress's decision to vote for the text, and not the text and committee reports, should affect a judge's willingness to treat such reports as indicia of legislative intent. Part III examines ways in which agencies and courts might use legislative history, even if one thinks that courts should not treat it as authoritative evidence of legislative intent. Part IV suggests the possibility of treating legislative history as a political, rather than legal, signal.
I. LEGISLATIVE HISTORY AS CONGRESS SEES IT
Judge Katzmann starts from the widely shared idea that one must construct legislative "intent" from some form of political or constitutional theory. 23 Though scholars of diverse perspectives have questioned the idea that any complex multi-member, lawmaking body can meaningfully share an intention, 24 the analysis here will start from the contrary 22. Perhaps the clearest expression of the Court's newfound skepticism and caution is found in Exxon Mobil Corp. v. Allapattah Servs., Inc., in which a majority states:
[L]egislative history . . . is vulnerable to two serious criticisms. First, legislative history is itself often murky, ambiguous, and contradictory. Judicial investigation of legislative history has a tendency to become, to borrow Judge Leventhal's memorable phrase, an exercise in "looking over a crowd and picking out your friends." . . . Second, judicial reliance on legislative materials like committee reports, which are not themselves subject to the requirements of Article I, may give unrepresentative committee members-or, worse yet, unelected staffers and lobbyists-both the power and the incentive to attempt strategic manipulations of legislative history to secure results they were unable to achieve through the statutory text. We need not comment here on whether these problems are sufficiently prevalent to render legislative history inherently unreliable in all circumstances, a point on which Members of this Court have disagreed. It is clear, however, that in this instance both criticisms are right on the mark. 27 This approach would seem, moreover, to enhance the likelihood that the Courts will understand the law the same way Congress does. 28 That focus, moreover, conforms interpretation to the constitutional reality that, within very broad bounds, Congress has the power to specify its own "lawmaking processes." 29 From that starting point, Judge Katzmann argues that judges should use legislative history to ascertain legislative intent. In particular, they should pay attention to committee reports. 30 Why? The statutory text will not reliably reveal legislative intent because a variety of factors conspire to produce ambiguous, vague, or imprecise texts such as:
the difficulty of foreseeing all problems; the often inherent imprecisions of language itself; the legislature's decision to identify an issue generally and then to delegate the issue to the executive branch for resolution; and the nature of coalition politics which, in cobbling together the necessary majority, may yield legislation that is deliberately vague and ambiguous. 31 In addition, increased pressures on legislators' time "reduce opportunities for reflection and deliberation." 32 And the often technical language of the bills on which Members of Congress vote may not meaningfully reveal the policies upon which they are voting. 33 Hence, most Members of Congress must rely on pivotal legislators to inform them what a "yea" vote would mean. In a system in which "congressional committees have 25 Katzmann bases his conclusion, in part, on the "bipartisan institutional perspective" he has seen in legislative hearings addressing interbranch relations and, time and again, in judicial confirmation hearings in which senators on both sides of the aisle have voiced disapproval of any exclusionary rule for legislative history. 40 He also relies heavily on recent empirical work by Professors Abbe Gluck and Lisa Schultz Bressman, whose survey of 137 members of the congressional staff found that "'almost all'" of them view "'legislative history . . . as the most important drafting and interpretive tool apart from the text.'" 41 In fact, as Judge Katzmann adds, 42 the Gluck-Bressman survey further revealed that legislators and the staff who advise them are far more likely to learn about the contents of a bill from the legislative history than from the text itself. 43 Finally, it turns out that the policy staffers who draft the legislative history are more closely tied to the Members of Congress who cut the actual "deals" than are the more independent technical staffers who typically draft the text itself. 44 In short, if judges seek "to interpret language in light of the statute's purpose(s) as enacted by the legislators," those judges should consult legislative materials that reliably reveal "what the legislators were seeking to do." 45 
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to reach the correct result, but also promotes comity within the first branch of government." 46 In his emphasis on following the legislature's own valuation of legislative history, Judge Katzmann shares the good company of many distinguished judges, including his predecessors Judge Learned Hand and Judge Henry Friendly. 47 
II. WHAT CONGRESS PUTS TO A VOTE
There is much to admire about Judge Katzmann's larger framework for thinking about statutory interpretation. Proponents of legislative supremacy should care about, and strive to understand, what policy Congress means to adopt in the legislation it enacts. I am also prepared to accept, at least for the sake of argument, that legislators and/or the staff who advise them are aware that committee reports, planned colloquies, and the like are used to, and do, convey important signals about the technical meaning, the broader aims, or the strategies of legislation. It is also true that (if one brackets the requirements of bicameralism and presentment) 48 the Constitution says little, if anything, about how Congress is to go about the business of legislating. Indeed, by specifying that "[e]ach House may determine the Rules of its Proceedings," 49 the document seems to vest discretion over legislative procedure squarely in Congress's hands.
In an important sense, however, Judge Katzmann's rationale for crediting legislative history only highlights the following puzzle: If key pieces of legislative history such as committee reports play such a critical role in the legislative process-if the reports are drafted by the most politically accountable staff, if legislators and staffers learn about the content of the legislation primarily from the committee reports, if legislators expect those 46 . Id. at 36. In particular, Judge Katzmann would use legislative history, as legislators and their staff presumably do, to flesh out the bare bones of the technical statutory text:
It can aid in the search for meaning when a statute is silent or unclear about a contested issue. Legislative history can be especially valuable when construing a specialized term or phrase in statutes dealing with complex matters beyond the ordinary ken of the judge. In that circumstance, it can aid the judge in understanding how the legislation's congressional proponents wanted the statute to work, what problems they sought to address, what purposes they sought to achieve, and what methods they employed to secure those purposes. BENCHMARKS 196, 216 (1967) (contending that members of Congress understood a bill's general purpose and "relied for the details on members who sat on the committees particularly concerned, and were quite willing to adopt these committees' will on subordinate points as their own"); see also, e.g., Bank One Chicago, N.A. v. Midwest Bank & Tr. Co., 516 U.S. 264, 276-77 (1996) (Stevens, J., concurring) ("Representatives and Senators may appropriately rely on the views of the committee members in casting their votes. In such circumstances since most members are content to endorse the views of the responsible committees, the intent of those involved in the drafting process is properly regarded as the intent of the entire Congress."); Patricia M. The truth is that, in exercising their authority to specify their procedures under Article I, Section 5, the Houses of Congress choose to vote for the boring, dry, technical, opaque, hard-to-read statutory text, drafted by the professional rather than the political staff. Why Congress has made that collective choice we do not know, at least not from the horse's mouth. As of yet, neither Judge Katzmann nor any of the studies on which he relies has a first-hand account from Members of Congress about why they choose to vote for the text rather than the reports and colloquies that more directly inform their votes. One might think that, at some level, it just does not matter, that concerning oneself with the final vote is "spare formalism," as Gluck and Bressman have said. 50 But that conclusion denies Congress's agency in its differential choice of what text(s) to put to a vote and what text(s) not to. It is true that no one has asked Members of Congress if they think that the act of voting on a text is significant. But in the aftermath of Chadha's holding that Congress can make binding law only through bicameral passage and presentment to the President, 51 it is not far-fetched to suppose that legislators attach some special significance to the act of voting on a text and sending it down Pennsylvania Avenue for signature or veto. Among the countless pieces of paper Congress generates, those properly called "enrolled bills" seem to stand out from the crowd.
So why doesn't Congress vote on the very pieces of paper that anecdotal and survey evidence tells us count for so much? Why not at least attach the committee reports or specified colloquies as an official appendix to the bill, with the designation that indeterminacies, discontinuities, or even absurdities in the text are to be understood and resolved in light of the "official" explanation on which every principal in the process, including the President, has had a chance to act? Congress has done it before. It has voted on particular committee reports. 52 In one famous instance, Congress even stated in the statutory text which passages of the Congressional Record were to count as the "official" legislative history for key language in the Civil Rights Act Amendments of 1991. 53 57 Judge Katzmann answers that it is unrealistic, in practice, to expect legislators to enact a statutory text with the kind of detail one finds in the legislative history. Often, he says, ambiguity reflects "the simple fact that the issues are difficult and Congress, having identified the general problem, leaves it to an agency or court to determine how best to address the problem in its specifics." 58 Or the complexity of modern legislation makes it "unreasonable to expect Congress to anticipate all interpretive questions that may present themselves in the future." 59 Indeed, sponsors may not be in a position "to craft legislation that [is] both precise and enactable" and may leave a bill "imprecise in order to facilitate Along similar lines, almost one-sixth of the respondents to the Gluck-Bressman survey "volunteered . . . that there is a level of important legislation-related detail that is simply inappropriate for statutory text." 62 These respondents stressed that the omission of statutory details was not driven by a political inability to "agree[] on those details," but rather reflected "a perception of what modern statutory language 'should look like' and, relatedly, how much detail statutory text is supposed to have." 63 To me, these observations do not fully answer-and, in some cases, accentuatethe puzzle of why Congress chooses to vote for the dry and formal statutory text, and not some or all of the legislative history that, legislators and staffers say, really tells us where the rubber meets the road. The simple fact is this: a key element of the case for legislative history rests on its availability prior to enactment, when it can instruct legislators, staffers, and other participants in the legislative process of what policy is up for a vote. 64 The committee reports are texts, worked out in advance by legislators or their agents. And unless one imagines a chamber of legislators listening to their leaders' reassurances about worrying details or explanations of broad statutory objectives, then one must assume that even planned colloquies or sponsors' statements are reduced to some readily available textual medium prior to any final vote.
From that starting point, the benign (viz. nonpolitical) arguments for not voting on the most authoritative forms of legislative history may come up short. Consider Judge Katzmann's worry that legislation is complex and that the future is unknowable. Fully conceding that fact of life (who wouldn't?), it is not clear why that consideration helps determine whether to place an anticipated clarification in the statutory text or the legislative history. If a committee or floor manager has foreseen a question well enough to offer a clarifying detail or articulate a useful statement of a bill's purposes, then neither the complexity of the legislation nor the limits of human imagination have prevented legislators from generating the text upon which Judge Katzmann 
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judges rely. The only question is whether or not Congress chooses to vote on that clarifying text, which its Members have generated in the process of creating the bill's legislative history.
The other benign justifications also leave us with big questions. Justice Breyer and some of the Gluck-Bressman respondents suggest that statutory clutter offends accepted norms of code aesthetics or, more worryingly, may cross the lines of reasonable statutory readability. Those concerns are not small ones. As anyone who has tried to read a form contract can attest, excessive textual detail can actually reduce the transparency and comprehensibility of a canonical text. 65 But, again, it is not clear how that helps us sort between voted-on and unvoted-on legislative history. If committee reports and planned colloquies reveal legislative intent, voting on them adds no words to the law library or to the electronic databases in which all legislative materials increasingly reside. Perhaps one would not ask codifiers to wedge the legislative history into the U.S. Code. But that judgment would not preclude an appendix containing the "official" (voted-on) legislative history or the inclusion of statutory provisions that incorporate such legislative history by reference.
Judge Katzmann might reply that insisting that Congress vote on an official legislative history sounds like judicial usurpation of Congress's prerogative to set its own rules of procedure. That is one fair way to understand it. Another way, though, is to think of the exercise in the terms that Judge Katzmann has set forth and to ask what Congress's choice of process implies about its intent. From that standpoint, it is also reasonable to ask why Congress chooses to vote on a technically drafted bill, but not the legislative history, when both sets of texts are available prior to the legislative vote. If the judiciary's job is to suss out legislative intent, then Congress's decision not to vote on (what legislators and their staff say is) the more informative and pivotal text may shed light on what my colleague Einer Elhauge calls Congress's "enactable preferences." 66 In other words, if the legislative history addresses points on which pivotal legislators wish to communicate a decisive understanding or intention, perhaps the choice to include those points in unenacted texts reveals doubt about whether the expressions could be expected to command a majority if included in texts slated to be put to a vote. 67 Still, I must acknowledge that, after thinking about this puzzle for as many years as I have, I worry a bit that the line between enacted and unenacted texts may be too thin to be worth fussing about it. For the Supreme Court prior to the advent of the new textualism, 65 . See RICHARD A. EPSTEIN, SIMPLE RULES FOR A COMPLEX WORLD 152 (1995) (worrying about the "mind-numbing complexity" of overly "elaborate" statutory schemes).
EINER ELHAUGE, STATUTORY DEFAULT RULES 7 (2008) (emphasis added).
67. Of course, pivotal legislators and their staff do create legislative history for all kinds of reasons other than the specifying policy details or guiding purposes for their voting colleagues and for future interpreters. As Judge Katzmann stresses, the Gluck-Bressman study found that legislators use legislative history, inter alia, to facilitate internal legislative communication, to create institutional memory for future legislators, and to communicate with interest groups and constituents. See KATZMANN, JUDGING, supra note 1, at 38 (summarizing survey results set forth in Gluck & Bressman, Part I, supra note 17, at 964-89). The fact that legislators generate legislative history for those other purposes does not detract from the fact that pivotal legislators also use such materials to communicate statutory meaning to their chambers, or that rank-and-file legislators treat those communications as reliable expressions of such meaning. 68 If, for example, the originating committees reported (without contradiction) that a term such as "reasonable attorney's fees" was to be implemented through a specified twelve-factor test, the Court would not hesitate to equate that expression with the intent of Congress as a whole. 69 In that regime, one might say that the committee report or a floor manager's colloquy effectively functioned like the extension of the text. 70 In such a regime, I suppose that a legislator who did not like what the legislative history said would have to vote against the bill. In terms of political accountability, moreover, if a vote for the text was functionally a vote for the explanations found in the key legislative history, one would have to wonder whether legislators were any less responsible politically for the contents of that legislative history than for the contents of the text. 71 If all of those assumptions hold, then a further puzzle emerges: How could legislators game the system and gain political advantage by slipping something into the legislative history rather than the text? That question has always puzzled me and still does after reading Judge Katzmann's book, the Gluck-Bressman survey, and the other new learning that has emerged in recent years. Still, legislative behavior suggests that there is some difference between putting something in a bill and putting it in a committee report. Especially now, if legislators and staffers want judges to treat legislative history as evidence of legislative intent, then why wouldn't they put it to a vote if they thought it would pass? It would presumably be simple enough to devise (though not necessarily to persuade legislators to adopt) a procedure for assembling committee reports or sponsors' statements or any other "official" legislative history into an "interpretive appendix" to the bill or, indeed, for incorporating any such key legislative history by reference into a bill. The unanswered question of why Congress does not do so casts doubt on claims that legislators regard the bill and the legislative history as equivalent for political purposes.
III. WHAT IS LEGISLATIVE HISTORY GOOD FOR?
My puzzlement about why Congress votes on bills but not on texts, such as committee reports, does not mean that I would exclude legislative history from a judge's interpretive toolkit. In fact, I agree with Judge Katzmann that legislative history may be particularly useful in helping a judge figure out the meaning of "a specialized term or phrase" or understand better how a complex statute might work in practice to address the ills at which it apparently is aimed. 72 No one can deny that legislative history may be informative or persuasive-that it can tell us something about the world. A committee report might alert 70. This is the point of Siegel's excellent article. See generally Siegel, supra note 55. 71. Justice Breyer, in fact, has suggested that a text-based approach makes it easier for legislators "to avoid responsibility for a badly written statute simply by saying that the Court reached results they did not favor." BREYER, supra note 61, at 95. In contrast, an approach that focuses on the purposes, presumably as expressed in the legislative history, will make it easier for the public to assess legislative performance. See id. at 95-96. 72. KATZMANN, JUDGING, supra note 1, at 35.
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a judge to investigate whether a seemingly ordinary term or phrase, in fact, has specialized meaning in legal parlance. 73 Or information gleaned from legislative hearings might point the court to the broader social context in which Congress acted or to external policy frameworks Congress may have tapped into for its legislation. 74 Indeed, the legislative history may even contain a convincing analysis of the way the statute should work or of the cluster of problems that provoked the legislation in the first place. 75 In all of those instances, the Court uses legislative history for the substance of what it contains. That is to say, the Court might have found the same material useful in the same way even if it had come from elsewhere-from a lower court opinion, a law review article, a newspaper article, or even an amicus brief that conveyed relevant information or persuasive analysis about the statutory context or scheme. The questions I have about Judge Katzmann's approach lie in the margin in which a judge credits legislative history not because of what it says but rather because of who has generated it. For him, as noted, certain legislative history reflects legislative intent because it comes from pivotal actors whose colleagues will, by dint of legislative practice, treat their utterances as authoritative expositions of the bill on which the chamber is voting. As Judge Katzmann puts it, Congress has set up "rules and procedures" so that certain actors-mainly "committee chairs, floor managers, and party leaders"-can generate legislative history that will "provide reliable signals to the whole chamber." 76 From that starting point, "[w]hen Congress passes a law, it can be said to incorporate the materials that it, or at least the law's principal sponsors (or others who worked to secure enactment), deem useful in interpreting the law." 77 When understood in that way, the interpretive value of legislative history does not come from the fact that it says something true or persuasive about the world. Rather, its legal force derives from the mere fact that legislators accept committee reports or sponsors' statements as authoritative statements of the policy for which they are voting. When legislative history's value comes from its status as an authoritative exposition of the text, it is hard to know what to make of the statement that "[l]egislative history is not the law." 78 The gold standard legislative history may not be "the law" in any formal sense, but it functions as law precisely because legislative practice treats it as an extension of the text. In other words, Judge Katzmann's particular justification for treating legislative history as evidence of intent turns out to be a double-edged sword.
To sharpen the distinction, consider two hypotheticals suggested by the famous attorney's fees example mentioned above. 79 The statute authorizes the award of "reasonable attorney's fees" in civil rights cases. 80 Imagine that in scenario one, the Court consults the committee report because it contains lots of verifiable data about industry practice-how lawyers customarily calculate fees in such cases. Or suppose that the Court relies on the committee report because it contains references-case citations, treatises, and the likethat enable the Court to find that, by the time Congress imported the language into the statute at hand, the phrase, "reasonable attorney's fees," had ripened into an established term of legal art. In either of those cases, the committee report would matter because it informed a non-expert Court about facts in the world, which a judge would be free after investigation to deem persuasive or not. No one could object to using legislative history in this way, which leaves courts considerable latitude to consult those materials for the value of what they convey. Now, suppose that, in scenario two, the committee report simply sets forth six factors that the committee deems relevant and intends courts to use in determining a "reasonable" fee. Under Judge Katzmann's approach, the committee's articulation of those criteria should suffice to establish congressional intent because rank-and-file members would, under accepted legislative practice, consult the committee's views in order to understand the bill's meaning. Indeed, under his attributed-intent approach, if the committee report represented that the six factors were relevant because lawyers traditionally used them to determine a reasonable fee in civil rights cases, the Court would have no reason to go out and verify that representation. Rank-and-file legislators would presumably have voted on the basis of the committee report's assertions, whether or not those representations accurately captured some state of play in the world. On that understanding, it is as if the bill itself has, in Judge Katzmann's words, "incorporate[d] the materials" in question. 81 If so, then his theory of interpretation would give similar treatment to two disparate texts, even though Congress has chosen to vote for the bill but not for the legislative history that the bill is said to "incorporate." It is only that use of legislative history that I find troubling.
IV. LEGISLATIVE HISTORY AS A POLITICAL SIGNAL
For reasons perhaps somewhat different from those suggested by Judge Katzmann, his book identifies another important way in which interpreters might legitimately make use of legislative history-namely, as a political signal to guide the exercise of delegated discretion. In one of the book's most arresting contributions, Judge Katzmann contrasts the way agencies and courts use legislative history. Judge Katzmann starts from the observation that, in contrast with courts, agencies routinely use legislative history to identify 
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legislative expectations for purposes of statutory interpretation. 82 "Judges," he then argues, "would do well to understand the methodology of agency interpretation," even in cases that do not involve agency-administered statutes. 83 Why? Judge Katzmann's central point is that courts should emulate agency practices because agencies have stronger incentives to read legislative expectations accurately-to use techniques that will somehow get it right. 84 In particular, Congress has lots of ways to impress its policy preferences upon agencies, including "confirmation hearings, appropriation hearings, authorization hearings, oversight hearings and investigations, committee reports, floor debates at the time of legislative consideration of a bill, and other non-statutory controls." 85 Given Congress's oversight authority and power over agency budgets, any agency that cares about "preserving its autonomy, budget, and responsibilities" will do its level best to fulfill "legislative expectations lest Congress curb the agency's authority and funding." 86 In this light, an agency that "ignores a directive in a committee report . . . may suffer the consequences at the next congressional hearing, if not before." 87 While I agree with Judge Katzmann that the contrast between agencies and courts is telling, I draw a different conclusion from that starting premise. An agency has good reason to interpret statutes in a way that will fulfill the expectations expressed by originating committees or other pivotal actors, but not necessarily because those expectations reflect legislative intent. An agency might have good political reasons to heed the signals of a committee that has jurisdiction over the agency's regulatory authority, can subject administrators to uncomfortable oversight hearings, or can bottle up agency nominees seeking confirmation. In other words, Judge Katzmann is correct to say that an agency would be foolish to disregard the signals that the originating committee slipped into the legislative history. On that view, agencies may legitimately see legislative history as a political rather than legal constraint on their exercise of delegated power.
82. See id. at 24-26. 83. Id. at 27. 84. I bracket institutional competence arguments, which I find inconclusive. Judge Katzmann argues that agencies are simply better than courts at reading the legislative process. See id. In particular, the doctrine that courts must "defer to an agency's interpretation of an ambiguous statute that it administers" rests in part on the agency's superior "institutional competence"-the felt sense that "an agency is deeply familiar with the legislation it is charged with implementing." Id. The institutional competence argument, however, cuts both ways. One could say that since agencies are better at reading legislative intent, courts should follow their lead and consult the same materials that agencies do. But one might also conclude that superior agency competence in reading the legislative history counsels against, rather than in favor of, a generalist judge's attempting to perform the same feat of political reconstruction. See ADRIAN VERMEULE, JUDGING UNDER UNCERTAINTY 209-10 (2006). In other words, agencies might be better than courts at reading and understanding legislative history precisely because the former's participation in the process gives them the wherewithal to evaluate the legislative history critically and to separate the wheat from the chaff.
85 This approach has two conceptual benefits and one functional one. The first conceptual benefit lies, again, in crediting the differential signal that Congress sends by voting on the statutory text but not the key legislative history. In the Gluck-Bressman survey, no fewer than 94% of the respondents reported that they create legislative history "to shape the way that agencies interpret statutes." 88 If that is the aim of generating legislative history, then the "enactable" preferences problem becomes glaring. Congress effects a basic delegation in the bill on which legislators choose to vote. Detailed instructions for fleshing out that delegation, however, come in the legislative history on which legislators choose not to vote. Treating that legislative history as an instantiation of legislative intent ignores Congress's disparate treatment of the bill and the legislative history. Conversely, the legislative choice to treat the two texts differently is preserved by treating the legislative history as merely a political signal that any sensible agency will follow but that does not bind that agency legally, as would a clear statutory command.
The second conceptual virtue is this: Treating legislative history as a political signal makes sense of another congressional choice-namely, the decision whether to vest primary interpretive authority in an agency rather than a court. Article III of the Constitution establishes federal courts to be largely independent of Congress. 89 By constitutional design, Congress has difficulty exerting control over judicial decisionmaking. 90 In contrast, the levers of congressional influence described by Judge Katzmann make agencies more directly answerable to Congress in their implementation of federal statutes. 91 If Congress chooses the judiciary rather than an agency as the primary implementer of a federal statute, then it is buying independent judgment at the cost of political control, or at least influence, over implementation. If one understands legislative history as a political rather than a legal signal, then Congress retains considerable power to determine how much of a role legislative history will play simply by choosing a court or an agency as the law's primary implementer.
If a vague or ambiguous statute leaves a court with interpretive discretion, a court may opt, for any number of good reasons, to consult legislative history in the exercise of that discretion. 92 By virtue of its constitutionally prescribed independence, however, a federal court can be expected to feel less compulsion than would an agency to follow a political signal contained in a committee report. If Congress wishes to issue (but not vote for) effective instructions about how to fill in the inevitable gaps or ambiguities in its laws, it can achieve that goal more reliably by opting for an agency rather than the judiciary as the law's primary implementer. Suggesting, as Judge Katzmann does, that courts and agen-cies should approach legislative history the same way elides that important structural difference between the two implementing branches. It also minimizes the reality that Congress necessarily makes trade-offs when it chooses between an agency and a court as the primary implementer of its statutes.
Understanding legislative history as a political rather than a legal signal has one important practical virtue as well. Judge Katzmann writes that an appreciation of legislative purpose "allows judges to apply the laws in situations not necessarily anticipated by the enacting Congress." 93 He worries, moreover, that textualism may introduce rigidity into the law since no legislature has enough foresight and skill to anticipate and provide for all the eventualities that will arise in the life of a statute. 94 But it is not clear if legislative history makes statutes more or less adaptable-at least not if it is treated as legally binding evidence of Congress's intentions rather than as a source of information or as a political signal. As Professor Jerry Mashaw has written:
[T]he exclusion of legislative history is more likely to increase the flexibility of statutes than to render them static or rigid. After all, inquiry is directed necessarily away from pre-statutory history and toward later text including administrative decisions, judicial decisions, and later statutes. Suppressing the working documents, or travaux preparatoires, of codes or constitutions is a common technique for ensuring that texts have a long, useful life. Thus were the records of our own Constitutional Convention suppressed, as were the working documents respecting most Western civil codes. 95 If I am correct in suspecting that legislative history is politically less costly to produce than the statutory text, then treating legislative history as legally binding evidence of legislative intent should impose more, rather than less, constraint upon interpreters trying to adapt statutes to novel circumstances.
Treating legislative history as a political rather than a legal signal strikes a workable balance between legislative guidance and flexibility over time. As Judge Katzmann notes, agencies have good reason to heed the signals that their oversight committees and other pivotal legislators place in the legislative history. 96 In contrast with a theory that treats legislative history as binding evidence of statutory intent, a theory that treats legislative history as a political signal would leave an agency room to reinterpret its mandate when circumstances change. Substantive circumstances might change; the political composition of Congress might evolve; an administration might come to think it worth bearing the political cost of exercising statutory discretion in a way that the oversight committee disfavors. In this scenario, legislative history still counts for something important; it signals a pivotal legislative actor's policy preferences to executive entities that typically have good TULSA LAW REVIEW [Vol. 51:559
reason to care about those preferences. It does not, however, bind the agency indefinitely to instructions or preferences that legislators chose to place in texts that Congress did not to put to a vote rather than in the ones it did. Certainly, treating legislative history as largely a political signal raises rule of law concerns-an issue that my former colleague Professor Peter Strauss has pressed with insight. 97 Denying the legal force of legislative history denies administrators a tool to resist political pressure applied by future legislative committees or, even perhaps, by the administration itself. But that concern is mitigated if one accepts, as the Court properly does, that the Constitution gives Congress room to delegate broad law implementation authority to administrative agencies. 98 If Congress can delegate broad law elaboration authority to agencies, then it should be no affront to the rule of law for agencies to change their minds, provided that they remain within the scope of the delegation conferred by law. 99 Conversely, if Congress can muster votes for an open-ended statutory text but not for the details placed in a committee report, then it may also offend rule-of-law values to treat these differently situated texts alike as binding legal documents.
I am not sure myself whether treating legislative history as a political but not legal document is a fully satisfying solution. As a middle ground, it may duck the hard questions about whether or not to equate legislative history with legislative intent. What I will say, however, is that this intriguing distinction could not have emerged without Judge Katzmann's wonderful book. Whether and to what extent I may disagree with the book's bottom line, it will, and should, provoke a fresh examination of the premises of the statutory interpretation debate for many years to come.
CONCLUSION
The debate over statutory interpretation is an eternal one. Often, those of us in the thick of it wonder if there is anything new to be said, whether by ourselves or others. Judge Katzmann's book Judging Statutes offers a fresh and important perspective on statutory interpretation, in general, and on legislative history, in particular. He tells us that, in a world in which specified legislative procedures are few, interpreters should take their cues from Congress about how the legislative process generates meaning. Similarly, he says, because agencies are much closer to Congress than are the courts, we should take our cues from agencies about how to read statutes. Both arguments, he contends, counsel in favor of judicial reliance upon legislative history. Judge Katzmann's thoughtful arguments open new and productive avenues of debate. For me, his contentions leave open some nagging questions and unsolved puzzles. The most important one is the one to which I have returned again and again here and elsewhere: If, as Judge Katzmann says, Congress uses legislative history to communicate and to understand the detailed content of statutes-if committee reports, for example, are
